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NO.	  PD-‐0474-‐18	  
	  

IN	  THE	  COURT	  OF	  CRIMINAL	  APPEALS	  
OF	  THE	  STATE	  OF	  TEXAS	  

	  
ADRIAN	  PARKER,	   	   	   	   	   	   	   	   Appellant	  
	  
v.	  
	  
THE	  STATE	  OF	  TEXAS,	  	   	   	   	   	   	   	   Appellee	  
	  
	  

Appeal	  from	  188th	  District	  Court	  of	  Gregg	  County	  
On	  Review	  of	  Cause	  No.	  06-‐17-‐00167-‐CR	  

In	  the	  Court	  of	  Appeals	  of	  Texas,	  Sixth	  Judicial	  District	  at	  Texarkana	  
	  

***********************************	  
	  

APPELLANT’S	  BRIEF	  ON	  THE	  MERITS	  
	  

***********************************	  
	  
TO	  THE	  HONORABLE	  JUDGES	  OF	  THE	  COURT	  OF	  CRIMINAL	  APPEALS:	  
	  
	   COMES	  NOW	  ADRIAN	  JEROME	  PARKER,	  Appellant,	  and	  files	  his	  Brief	  

in	  response	  to	  the	  State’s	  contentions	  in	  this	  review	  of	  the	  decision	  of	  the	  

Sixth	  Court	  of	  Appeals	  at	  Texarkana.	  

STATEMENT	  OF	  THE	  CASE	  

	   Appellant	  has	  nothing	  material	  to	  add	  or	  modify	  the	  “Statement	  of	  

the	  Case”	  offered	  by	  the	  State.	  
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STATEMENT	  REGARDING	  ORAL	  ARGUMENT	  

	   This	  Court	  has	  not	  granted	  oral	  argument.	  

REPLIES	  TO	  GROUNDS	  FOR	  REVIEW	  

REPLY	  TO	  FIRST	  GROUND:	  The	  State	  erroneously	  tries	  to	  	  
invent	  an	  offense	  that	  the	  Texas	  Legislature	  did	  not	  enact.	  

	  
	   REPLY	  TO	  SECOND	  GROUND:	  The	  State	  erroneously	  tries	  to	  	  

include	  a	  lesser-‐included	  offense	  within	  a	  non-‐existent	  statute.	  	  
	  

STATEMENT	  OF	  FACTS	  

	  Appellant	  has	  nothing	  material	   to	  add	  or	  modify	   the	  “Statement	  of	  

Facts”	  as	  related	  by	  the	  State,	  with	  this	  exception:	  that	  initially	  in	  the	  case	  

at	  a	  plea	  hearing	  held	  on	  December	  6,	  2016,	  Appellant	  denied	  engaging	  in	  

organized	  criminal	  activity	  (2	  RR	  11-‐12).	  Later	  at	  his	  open	  plea	  he	  pleaded	  

to	   the	   offense	   (5	   RR	   9).	   	   After	   he	   took	   the	   witness	   stand,	   when	   he	   was	  

asked	  why	   he	   pleaded	   guilty,	   Appellant	   stated,	   “I’m	   really	   ready	   to	   get	   it	  

out	   of	   the	   way,	   get	   it	   over	   with”	   (5	   RR	   159).	   He	   denied	   helping	   anyone	  

“obtain	   that	   house	   to	   that	   they	   could	   sell	   drugs	   out	   of	   it”	   but	   pleaded	  

guilty,	  saying,	  “I’m	  owning	  up	  for	  my	  responsibility”	  (5	  RR	  160).	  So	  the	  plea	  

of	  guilty	  might	  not	  have	  been	  as	  unambiguous	  and	  direct	  as	  stated	   in	   the	  

State’s	  recitation.	  
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SUMMARY	  OF	  THE	  ARGUMENT	  

	   The	   Legislature	   enacted	   a	   clear	   and	   unambiguous	   statute	   that	  

omitted	   any	   reference	   to	   an	   offense	   of	   “possession	   with	   intention	   to	  

deliver”	   as	   predicate	   offense	   in	   TEX.	   PENAL	   CODE	   §71.02(a);	   the	   Court	  

should	  adhere	  to	  its	  precedents	  for	  allowing	  the	  statute’s	  plain	  meaning	  to	  

guide	   it,	   where	   (as	   here)	   there	   is	   no	   ambiguity.	   Since	   no	   such	   offense	   is	  

found	  under	  that	  section	  of	  the	  Penal	  Code,	  there	  is	  no	  need	  to	  attempt	  to	  

find	  a	  lesser-‐included	  offense.	  

ARGUMENT	  AND	  AUTHORITIES	  

REPLY	  TO	  FIRST	  GROUND	  
	  
The	  State	  erroneously	  tries	  to	  invent	  an	  offense	  
that	  the	  Texas	  Legislature	  did	  not	  enact.	  

	  
The	   EOCA	   Statute	   does	   not	   contain	   “possession	   with	   intent	   to	  

deliver”	  as	  an	  enumerated	  offense.	  Therefore,	   the	  State’s	  efforts	   in	  effect	  

to	  invent	  a	  new	  offense	  are	  erroneous.	  

	   For	  the	  convenience	  of	  the	  Court	  in	  reviewing	  the	  arguments,	  set	  out	  

below	  is	  the	  TEX.	  PENAL	  CODE	  §71.02(a),	  in	  relevant	  part	  with	  the	  first	  five	  

subsections	   as	   they	   originally	   appeared	   in	   the	   1977	   enactment	   (see,	  

Appendix	  1,	  post):	  
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(a)	   A	  person	  commits	  an	  offense	  if,	  with	  the	  intent	  to	  establish,	  maintain,	  
or	   participate	   in	   a	   combination	  or	   in	   the	  profits	   of	   a	   combination	  or	   as	   a	  
member	   of	   a	   criminal	   street	   gang,	   the	   person	   commits	   or	   conspires	   to	  
commit	  one	  or	  more	  of	  the	  following:	  
(1)	   murder,	   capital	  murder,	  arson,	  aggravated	   robbery,	   robbery,	  burglary,	  
theft,	  aggravated	  kidnapping,	  kidnapping,	  aggravated	  assault,	  or	  forgery;	  	  
(2)	   any	  felony	  gambling	  offense;	  
(3)	   promotion	   of	   prostitution,	   aggravated	   promotion	   of	   prostitution,	   or	  
compelling	  prostitution;	  
(4)	   unlawful	   manufacture,	   transportation,	   repair,	   or	   sale	   of	   firearms	   or	  
prohibited	  weapons;	  
(5)	   unlawful	   manufacture,	   delivery,	   dispensation,	   or	   distribution	   of	   a	  
controlled	   substance	   or	   dangerous	   drug,	   or	   unlawful	   possession	   of	   a	  
controlled	   substance	   or	   dangerous	   drug	   through	   forgery,	   fraud,	  
misrepresentation,	  or	  deception;	  
….	  
	  
Later	  Subsection	  5-‐a	  was	  added	  (see,	  Appendix	  20,	  post):	  
	  
(5-‐a)	   causing	   the	   unlawful	   delivery,	   dispensation,	   or	   distribution	   of	   a	  
controlled	   substance	   or	   dangerous	   drug	   in	   violation	   of	   Subtitle	   B,	   Title	   3,	  
Occupations	  Code	  
	  
	   The	  indictment	  in	  the	  case	  at	  bar	  states	  in	  relevant	  part,	  	  

“…Defendant,	   did	   then	   and	   there,	   with	   the	   intent	   to	   establish,	  
maintain,	   or	   participate	   in	   a	   combination	   or	   in	   the	   profits	   of	   a	  
combination,	   said	   combination	   consisting	   of	   the	   defendant	   and	  
Ladelsha	  Price	  and	  Christopher	  Crosby,	  who	  collaborated	  in	  carrying	  
on	  the	  hereinafter	  described	  criminal	  activity,	  conspire	  to	  commit	  the	  
offense	  of	  Possession	  of	  a	  Controlled	  Substance	  in	  an	  Amount	  of	  Four	  
Grams	   or	  more	   but	   Less	   that	   200	   Grams	   with	   Intent	   to	   Deliver	   by	  
agreeing	  with	   each	   other	   that	   Christopher	   Crosby	  would	   engage	   in	  
conduct	   that	   constituted	   said	   offense,	   and	   the	   defendant	   and	  
Ladelsha	   Price	   performed	   an	   overt	   act	   in	   pursuance	   of	   said	  
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agreement,	   to-‐wit,	   proving	   a	   location	   for	   the	   possession	   of	   said	  
controlled	  substance.”	  (CR	  5).	  
	  

of	   said	   agreement,	   to-‐wit,	   proving	   a	   location	   for	   the	   possession	   of	   said	  
controlled	  substance.”	  (CR	  5).	  
	  
	   The	  Stipulation	  of	  Evidence	  (State’s	  Exhibit	  #21)	  tracked	  the	  language	  

of	  the	  indictment	  as	  follows,	  in	  relevant	  part:	  

	   “I	   ADRIAN	   JEROME	   PARKER,	   did	   then	   and	   there	  With	   the	   intent	   to	  
establish,	  maintain,	   or	   participate	   in	   a	   combination	   or	   in	   the	   profits	   of	   a	  
combination,	  said	  combination	  consisting	  of	  myself,	  and	  Ladelsha	  Price	  and	  
Christopher	   Crosby,	   who	   collaborated	   in	   carrying	   on	   the	   hereinafter	  
described	  criminal	  activity,	  conspire	  to	  commit	  the	  offense	  of	  Possession	  of	  
a	  Controlled	  Substance	  with	   Intent	  to	  Deliver	  by	  agreeing	  with	  each	  other	  
that	   Christopher	   Crosby	   would	   engage	   in	   conduct	   that	   constituted	   said	  
offense,	   and	   the	   myself	   and	   Ladelsha	   Price	   performed	   an	   overt	   act	   in	  
pursuance	  of	  said	  agreement,	  to-‐wit:	  proving	  a	  location	  for	  the	  possession	  
of	  said	  controlled	  substance.”	  (6	  RR	  223).	  
	  
	   Consequently,	   both	   the	   indictment	   and	   the	   stipulation	   of	   evidence	  

recite	  an	  offense	  that	  is	  not	  listed	  by	  the	  statute,	  namely,	  the	  conspiracy	  to	  

commit	   the	   offense	   of	   possession	   of	   a	   controlled	   substance	   with	   the	  

intent	  to	  deliver	  that	  controlled	  substance.	  	  

	   Rightly	   so,	   the	   court	   of	   appeals	   reversed	   the	   conviction.	   Parker	   v.	  

State,	  No.	  06-‐17-‐00167-‐CR,	  2018	  Tex.	  App.	  LEXIS	  2536	  at	  *8-‐9	  (Tex.	  App.	  –	  

Texarkana	   April	   11,	   2018,	   pet.	   gr.)(mem.	   op.,	   not	   designated	   for	  

publication).	  That	  court	  applied	  the	  reasoning	  it	  had	  used	  formerly	  in	  	  
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State	  v.	  Foster,	  No.	  06-‐13-‐00190-‐CR,	  2014	  WL	  2466145,	  at	  *1-‐2	  (Tex.	  App.	  –

Texarkana	   June	   2,	   2014,	   pet.	   ref’d)(mem.	   op.,	   not	   designated	   for	  

publication).	  The	  statute	  contained	  no	  offense	  as	  alleged;	  consequently,	  the	  

evidence	  was	  legally	  insufficient	  to	  prove	  the	  offense	  charged.	  Id.	  1	  	  	  

	   Let’s	  be	  clear:	   the	   statute	   lists	   several	  different	  offenses	   that	  might	  

serve	  as	  a	  predicate	  offense.	  	  

	   One	  begins	  with	  these	  offenses	  in	  subsection	  five:	   	  

unlawful	  -‐-‐-‐	  

manufacture,	  	  

delivery,	  	  

dispensation,	  	  

or	  distribution	  

of	  a	  controlled	  substance	  or	  dangerous	  drug,	  	  

or	  unlawful	  possession	  of	  a	  controlled	  substance	  or	  dangerous	  drug	  

through	  	  

forgery,	  	  

fraud,	  	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  On	  direct	  appeal	  the	  State	  tried	  to	  sidestep	  the	  deficiency	  of	  evidence	  by	  arguing	  that	  
the	  issue	  was	  one	  concerning	  the	  indictment	  (State’s	  Brief	  below	  at	  p.	  5).	  Appellant	  did	  
not	  make	  that	  argument.	  	  	  
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misrepresentation,	  	  

or	  deception.	  

Expressed	  more	  discursively,	  the	  statute	  criminalizes	  certain	  behavior	  

in	   the	   context	   of	   conspiracy	   into	   two	   distinct	   categories:	   the	   first	   part	   of	  

subsection	   five	  criminalizes	  what	  one	  might	  call	   the	  “kingpin”	  activities	  as	  

those	   relate	   to	   controlled	   substances:	   their	   manufacture,	   delivery,	  

dispensation,	   or	   distribution;	   that	   is	   where	   the	   “bulk”	   amounts	   might	  

reasonably	  be	  found	  and	  seized.	  	  

The	   second	   part	   of	   sub-‐section	   five	   of	   the	   statute	   criminalizes	  

possession	   of	   controlled	   substances	   by	   dishonest	   means:	   forgery,	   fraud,	  

misrepresentation,	   deception	   –	   all	   methods/means	   that	   one	   could	   safely	  

say	   partake	   of	   moral	   turpitude;	   the	   substance	   of	   the	   statute	   appears	  

directed	  to	  those	  persons	  who	  might	  be	  entrusted	  with,	  or	  have	  access	  to,	  

larger	   supplies	   of	   controlled	   substances.	   One	   might	   assume	   that	   these	  

would	   be	   the	   lures	   or	   temptations	   to	   which	   a	   pharmacist	   or	   health	  

practitioner	  might	  succumb.	  	  Here,	  the	  prohibited	  activities	  would	  not	  seem	  

to	   reflect	   so	  much	   the	   conduct	   of	   the	   person	   on	   the	   street	   -‐-‐	   the	   “dope	  

peddler”	   that	  our	  parents	  used	   to	  warn	  us	  about	   -‐-‐	   	  as	   they	  are	  aimed	  at	  

those	  who	   stand	   in	   a	  more	   direct	   relationship	   to	   quantities	   of	   controlled	  
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substances.	   So	  while	   this	   subpart	  of	   the	   statute	  may	  not	  be	  aimed	  at	   the	  

“kingpin”	   of	   a	   criminal	   enterprise;	   still,	   it	   is	   directed	   at	   someone	   who	   is	  

somewhat	  removed	  from	  the	  day	  to	  day	  activities	  of	  selling	  small	  quantities	  

of	   drugs;	   	   that	   is,	   it	   is	   directed	   at	   someone	  who	  might	   be	   a	   possessor	   of	  

larger	  quantities	  of	  illegal	  narcotics	  and	  not	  a	  “dope	  peddler”	  or	  end	  user.	  	  

Subsection	   5-‐a	   puts	   an	   express	   emphasis	   on	  what	   is	   implicit	   in	   the	  

foregoing:	   making	   it	   an	   offense	   to	   cause	   “the	   unlawful	   delivery,	  

dispensation,	  or	  distribution	  of	  a	  controlled	  substance	  or	  dangerous	  drug	  in	  

violation	   of	   Subtitle	   B,	   Title	   3,	   Occupations	   Code.”	   TEX.	   OCC.	   CODE	  

§158.001(a),	   states,	   in	   relevant	   part,	   “A	   physician	   licensed	   under	   this	  

subtitle	   may	   supply	   a	   patient	   with	   any	   drug,	   remedy,	   or	   clinical	   supply	  

necessary	   to	   meet	   the	   patient’s	   immediate	   needs.”	   In	   other	   words,	   a	  

physician	   is	   permitted	   to	   deliver,	   dispense,	   or	   distribute	   a	   controlled	  	  

substance	  to	  her/his	  patient	   for	  that	  person’s	  “immediate	  needs”	  and	  not	  

come	  within	   the	   prohibitions	   of	   the	   Texas	   Penal	   Code	   or	   Texas	   Health	  &	  

Safety	  Code.	  However,	  anything	  more	  risks	  a	  penal	  sanction.	  

The	  statute	  is	  clear	  and	  not	  ambiguous.	  There	  is	  no	  “possession	  with	  

intent	  to	  deliver”	  found	  in	  it.	  Yet	  the	  State	  wants	  to	  supply	  something	  that	  

the	  State	  hypothecates	  is	  missing.	  	  
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The	  State’s	  reasoning	  rests	  on	  the	  tacit	  assumption	  that	  the	  statute	  is	  

ambiguous.	  The	  State	  tries	  to	  resist	  using	  that	  word,	  that	  is,	  “ambiguous”	  or	  

its	   noun	   form,	   “ambiguity.”	   The	   State	   goes	   to	   some	   lengths	   to	   distance	  

itself	  from	  such	  a	  notion.	  See,	  State’s	  Brief,	  p.	  18,	  where	  the	  State	  uses	  as	  a	  

heading	  this	  statement:	  “This	  analysis	  does	  not	  go	  beyond	  a	  strict	  textulist,	  	  

‘plain	   language’	   interpretation.”	   But	   that	   is	   precisely	   what	   the	   State	   is	  

doing.	   	   Throughout	   pages	   13-‐18	   of	   its	   Brief,	   the	   State	   tries	   to	   infer	   that	  

somehow	   possession	   with	   intent	   to	   deliver	   was	   intended	   to	   be	   in	   the	  

statute,	  pointing	  to	  references	  to	  “identical	  language”	  in	  other	  statutes,	  the	  

“predominate	  use	  of	  headings,”	  and	  “inclusion	  of	  more	  rather	  than	  fewer,	  

analogous	  offenses”	  (State’s	  Brief,	  p.	  18).	  	  

There	   is	   another	   way	   to	   analyze	   the	   “identical	   language”	   parallels	  

between	  TEX.	  PENAL	  CODE	  §71.02(a)(1)-‐(5)	  and	  that	  is,	  as	  discussed	  above,	  	  

each	   of	   the	   subsections	   are	   concerned	  with	   criminalizing	   the	   behavior	   of	  

someone	  “at	  the	  top”	  –	  the	  boss,	  the	  kingpin,	  the	  head	  of	  the	  crime	  family.	  

That	   explains	   why	   [to	   answer	   the	   tacit	   question	   raised	   by	   the	   State	  

concerning	  subsection	  (a)(4)	  –	  the	  prohibited	  weapons	  part	  of	  the	  statute	  –	  

State’s	  Brief	  at	  14]	  	  “possession”	  is	  not	  included	  but	  is	  found	  in	  Chapter	  46	  

of	  the	  Texas	  Penal	  Code.	  Possession	  is	  an	  offense	  aimed	  at	  the	  	  
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foot	   soldier,	   not	   the	   boss,	   who	   does	   not	   need	   to	   carry	   a	   weapon	   but	  

surrounds	  himself	  with	  men	  who	  do.	  Think	  Don	  Corleone	  in	  The	  Godfather.	  	  

The	   crimes	   listed	   in	   (a)(1)	   are	   included	   because	   they	   are	   the	   sorts	   of	  

offenses	   where	   conspiracy	   may	   be	   involved,	   with	   harsher	   consequences	  

under	   TEX.	   PENAL	   CODE	   §71.02(b).	   	   As	   to	   the	   gambling	   offenses	   in	  

subsection	  (2),	  the	  statute	  includes	  only	  felony	  gambling	  offenses,	  nothing	  

of	   lesser	   degree.	   Similarly,	   the	   offenses	   in	   subsection	   (3)	   are	   intended	   to	  

reach	   the	   person	   behind	   prostitution,	   the	   one	   who	   directs	   the	   activities.	  

The	  use	  of	  the	  statutory	  section	  headings	  is	  nothing	  more	  than	  descriptive;	  

after	  all,	  what	  else	  would	  be	  used	  to	  identify	  the	  offenses?	  One	  would	  not	  

expect	  new	  words	  or	  phrases	  to	  be	  coined	  for	  offenses	  as	  ancient	  as	  Cain	  

and	  Abel.	  	  

The	   State	   goes	   far	   afield	   in	   arguing	   that	   the	   Legislature	  must	   have	  

been	  looking	  at	  the	  Texas	  Controlled	  Substances	  Act	  (Texas	  Health	  &	  Safety	  

Code,	   Chapter	   481)	   to	   supply	   the	   language	   for	   the	   predicate	   offenses	   in	  

subpart	   (5).	   Nothing	   in	   TEX.	   PENAL	   CODE	   §71.02(a)	   references	   the	   Texas	  

Controlled	   Substances	   Act.	   However,	   TEX.	   PENAL	   CODE	   §71.023	   does	  

reference	  certain	  parts	  of	  TEX.	  HEALTH	  &	  SAFETY	  CODE	  in	  criminalizing	  the	  

direction	  of	  certain	  street	  gang-‐related	  activities.	  	  
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One	   must	   conclude	   that	   if	   the	   Legislature	   wanted	   to	   revise	   TEX.	  

PENAL	   CODE	   §71.02(a)	   to	   reference	   parts	   of	   the	   TEX.	   HEALTH	   &	   SAFETY	  

CODE,	  the	  Legislature	  would	  have	  done	  so.	  	  

The	   State	   directs	   the	   Court	   to	   its	   opinion	   in	   Nichols	   v.	   State,	   653	  

S.W.2d	  768,	  771	   (Tex.	  Crim.	  App.	  1981)	   (State’s	  Brief	  at	  p.	  19),	  where	   the	  

Court	  wrote:	  

We	   think	   it	   obvious	   that	   the	   references	   of	   Sec.	   71.02(a)(5)	   to	  
“unlawful	   manufacture,	   delivery,	   dispensation,	   or	   distribution	   of	   a	  
controlled	   substance	   or	   dangerous	   drug,	   or	   unlawful	   possession	   of	   a	  
controlled	   substance	   or	   dangerous	   drug	   through	   forgery,	   fraud,	  
misrepresentation,	   or	   deception”	   are	   necessarily	   references	   to	   those	  
offenses	   as	   defined	   in	   the	   Controlled	   Substances	   Act	   and	   the	   Dangerous	  
Drugs	  Act.	  

	  
Yet	   one	   must	   not	   be	   to	   hasty	   to	   equate	   referring	   to	   an	   act	   for	  

definitions,	   on	   the	   one	   hand,	   with	   incorporating	   the	   schematic	   of	   the	  

offenses	  listed	  there,	  on	  the	  other.	  The	  latter	  is	  a	  step	  too	  far;	  at	  no	  time,	  in	  

the	   decades	   during	   which	   the	   statute	   has	   existed,	   has	   the	   Legislature	  

revised	  it	  to	  include	  what	  the	  State	  now	  seeks	  to	  add.	  

In	  its	  marshaling	  of	   legislative	  “context”	  the	  State	  is,	   in	  fact,	  seeking	  

to	   use	   interpretive	   measures	   that	   are	   reserved	   for	   the	   interpreting	   and	  

understanding	  of	  ambiguous	  statutes.	  
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Quite	  correctly,	  the	  State	  calls	  the	  Court’s	  attention	  to	  leading	  cases	  

on	   statutory	   construction,	   namely,	  Boykin	   v.	   State,	   818	   S.W.2d	   782	   (Tex.	  

Crim.	  App.	  1991),	  and	   the	  more	   recent	  case:	  O’Brien	  v.	   State,	  544	  S.W.3d	  

376,	  384	  (Tex.	  Crim.	  App.	  2018).	  	  

In	  O’Brien	  the	  Court	  wrote:	  	  

“To	  determine	  the	  collective	  intent	  of	  the	  Legislature,	  we	  look	  to	  the	  

statutory	  text	  because	  it	  provides	  the	  best	  means	  to	  determine	  that	  intent.	  

If	  the	  plain	  language	  is	  clear	  and	  unambiguous,	  our	  analysis	  ends	  because	  	  

‘	  “	  the	  Legislature	  must	  be	  understood	  to	  mean	  what	  it	  expressed,	  and	  it	  is	  

not	   for	   the	   courts	   to	   add	   or	   subtract	   from	   such	   a	   statute.”	   ‘	   “	   [citing	   to	  

Nguyen	   v.	   State,	   359	   S.w.3d	   636,	   642	   (Tex.	   Crim.	   App.	   2012),	   which	  was	  

quoting	  the	  language	  of	  Boykin,	  818	  S.W.2d	  at	  785].	  	  

This	  Court	  in	  O’Brien	  went	  on	  to	  say,	  “We	  presume	  that	  every	  word	  

has	   been	   used	   for	   a	   purpose	   and	   that	   each	   word,	   phrase,	   clause,	   and	  

sentence	  should	  be	  given	  effect	  if	  reasonably	  possible.	  Only	  where	  a	  statue	  

is	   ambiguous	   or	   would	   lead	   to	   an	   absurd	   result	   do	   we	   consider	   extra-‐

textual	   source.	   Ambiguity	   exists	   when	   reasonably	   well-‐informed	   persons	  

may	   understand	   the	   statutory	   language	   in	   two	   or	  more	   different	   sense.”	  	  	  

O’Brian,	  id.	  	  
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	   In	   the	   case	   at	   bar	   the	   statute	   brooks	   no	   misunderstanding,	   no	  

ambiguity.	   It	   is	   crystal	   clear.	   The	   Legislature	   evidently	   decided	   to	   omit	  

“possession	   with	   intent	   to	   deliver”	   from	   the	   list	   of	   predicate	   offenses.	  

Under	   the	   explication	   of	   the	   statute	   given	   above,	   emphasis	   is	   on	   the	  

“kingpin”	   figure	   and	   the	   person	   with	   access	   to	   quantities	   of	   controlled	  

substances	   –	   like	   a	   pharmacist,	   a	   health	   care	   provider,	   a	   physician.	   The	  

“dope	  peddler”	  figure	  on	  down	  the	  chain	  of	  supply	  –	  	  the	  very	  person	  who	  

might	  possess	  with	  intent	  to	  deliver	  -‐-‐	   	  does	  not	  come	  within	  the	  ambit	  of	  

the	  statute.	  	  

	   TEX.	  PENAL	  CODE	  §71.02(a)	  has,	  in	  more	  or	  less	  the	  same	  form,	  been	  

in	   the	  penal	   statutes	  of	   Texas	   for	  many	   years.	   The	   statute	  was	  placed	  on	  

the	  books	  in	  1977,	  several	  years	  before	  1981,	  which	  the	  State	  posits	  as	  the	  

crucial	  year	  for	  interpreting	  the	  “real”	  intent	  to	  the	  statute	  (State’s	  Brief	  at	  

p.	  19).	  Indeed,	  the	  State	  has	  placed	  the	  enacted	  statute	  as	  Appendix	  A	  to	  its	  

Brief,	   where	   one	   may	   read	   the	   text	   entitled	   “Organized	   Crime”:	   the	  

language	   of	   §71.02(a)(5)	   reads	   the	   same	   then	   as	   it	   reads	   now.	   Many	  	  

legislative	   sessions	   have	   passed	   into	   history	   during	   which	   the	   assembled	  

legislators	   might	   have	   added	   “possession	   with	   intent	   to	   deliver”	   to	   the	  

predicate	  offenses;	  yet	  that	  has	  never	  happened.	  	  
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	   In	  fact,	  a	  perusal	  of	  all	  the	  amendments	  that	  have	  been	  made	  to	  the	  

act	  shows	  no	  amendment	  to	  Subsection	  (a)(5).	  The	  law	  was	  amended	  in	  the	  

following	  years	  with	  the	  respective	  sessions	  of	  the	  Legislature:	  

Year	   	   Legislative	  Session	  	   Chapter	  and	  Section	  

1981	   	   67th	  Legislature	   	   Ch.	  587	  §1	  to	  3	  

1989	   	   71st	  Legislature	   	   Ch.	  782	  §2	  

1991	   	   72nd	  Legislature	   	   Ch.	  555	  §1	  

1993	   	   73rd	  Legislature	   	   Ch.	  761	  §3,	  Ch.	  900	  §1.01	  

1995	   	   74th	  Legislature	   	   Ch.	  318,	  §24	  

1997	   	   75th	  Legislature	   	   Ch.	  189	  §9	  

1999	   	   76th	  Legislature	   	   Ch.	  685	  §8	  

2003	   	   78th	  Legislature	   	   Ch.	  641	  §3	  

2005	   	   79th	  Legislature	   	   Chap.	  1162	  §5	  

2007	   	   80th	  Legislature	   	   Chap.	  1163	  §2	  

2009	  	  	  	  	  	  	  	  	  	  	  	  	  	  81st	  Legislature	   	   Ch.	  153	  §2,	  Ch.	  1130	  §1,	  Ch.	  1357	  §2	  

2011	   	   82nd	  Legislature	   	   Ch.	  68	  §8,	  Ch.	  91	  §20.003,	  ch.	  223	  §3	  
Ch.	  620	  §10,	  Ch.	  1200	  §§3,	  4	  
	  

2013	   	   83rd	  Legislature	   	   Ch.	  161	  §16.005,	  Ch.	  1252	  §21	  

2015	   	   84th	  	  Legislature	   	   Ch.	  333	  §16	  
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The	  texts	  of	  each	  amendment	  to	  TEX.	  PENAL	  CODE	  §71.02(a)	  (including	  the	  initial	  

enactment)	  are	  attached	  in	  the	  Appendices	  1-‐23,	  post;	  for	  the	  sake	  of	  economy,	  

when	  the	  act	   is	  voluminous,	   instead	  of	  the	  entire	  act,	  the	  first	  page	  of	  the	  act	   is	  

followed	  by	  the	  pages	  showing	  the	  amendment.	   	  

To	   summarize,	   the	   Texas	   Legislature	   has	  met	   every	   biennium	   since	   1977	  

when	  the	  65th	  Legislature	  first	  enacted	  the	  EOCA,	  ending	  with	  the	  85th	  Legislature	  

in	  2017.	  Excluding	  the	  first	  enactment,	  that	  is	  nineteen	  (19)	  sessions	  over	  a	  period	  

of	  thirty-‐eight	  (38)	  years.	  TEX.	  PENAL	  CODE	  §71.02(a)	  was	  amended	  twenty-‐three	  

(23)	  times,	  but	  never	  was	  anything	  ever	  added	  or	  deleted	  from	  TEX.	  PENAL	  CODE	  

§71.02(a)(5).	  The	  closest	  anything	  came	  to	  an	  amendment	  was	  in	  2011	  when	  TEX.	  

PENAL	  CODE	  §71.02(a)(5-‐a)	  was	  added.	  In	  fact,	  one	  could	  make	  the	  argument	  that	  

when	   the	   82nd	   Legislature	   looked	   at	   TEX.	   PENAL	   CODE	   §71.02(a)(5),	   it	   decided	  

that,	  instead	  of	  adding	  more	  wording	  to	  that	  subsection,	  it	  elected	  instead	  to	  add	  

TEX.	  PENAL	  CODE	  §71.02(a)(5-‐a)	  and	  let	  TEX.	  PENAL	  CODE	  §71.02(a)(5)	  remain	  as	  

written.	  	  	  	  

	   Directing	  the	  focus	  on	  the	  amendment	  that	  resulted	  in	  TEX.	  PENAL	  CODE	  

§71.02(a)(5-‐a),	   one	   can	   see	   that	   the	   Texas	   Legislature	   was	   aware	   of	   the	  

relationship	  between	  the	  Texas	  Controlled	  Substances	  Act	  and	  EOCA.	  The	  text	  

of	  Acts	  of	  2011,	  82nd	  Leg.,	  R.S.,	  ch.	  1200,	  §§	  3,	  4	  2011	  Tex.	  Gen.	  Laws	  (3195-‐97)	  
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(S.	  B.	  158)	  (eff.	  Sept.	  1,	  2011)	  is	  found,	  post,	  in	  Appendix	  20.	  There	  in	  Section	  3	  

the	  Legislature	  provided	  the	  language	  to	  TEX.	  PENAL	  CODE	  §71.02(a)(5-‐a).	  Just	  

a	   few	   lines	  before	   that	   in	   Section	  1	   the	   Legislature	  added	  an	  amendment	   to	  

Subchapter	  D,	  Chapter	  481	  of	  the	  Texas	  Health	  and	  Safety	  Code	  by	  adding	  TEX.	  

HEALTH	  &	   SAFETY	   CODE	   §481.1285,	   criminalizing	   certain	   offenses	   related	   to	  

controlled	   substances,	   namely,	   concerning	   a	   misuse	   of	   them	   owing	   to	   the	  

person’s	  access	  to	  them	  “by	  virtue	  of	  the	  person’s	  profession	  or	  employment.”	  

Then	   in	   Section	   2	   come	   amendments	   to	   TEX.	   HEALTH	   &	   SAFETY	   CODE	  	  

§481.129,	  criminalizing	  a	  patient’s	  “drug	  shopping”	  among	  various	  physicians	  

by	  getting	  several	  prescriptions	  for	  the	  same	  controlled	  substance.	  One	  would	  

presume	  that,	  if	  ever	  there	  was	  an	  occasion	  to	  add	  “possession	  with	  the	  intent	  

to	   deliver	   a	   controlled	   substance”	   to	   	   TEX.	   PENAL	   CODE	   §71.02(a)(5)	   that	  

would	   have	   been	   the	   time.	   After	   all,	   who	   more	   likely	   to	   conspire	   with	   the	  

intent	  to	  possess	  with	   intent	  to	  deliver	  a	  controlled	  substance	  than	  a	  corrupt	  

physician	  or	  health	  provider	  and	  a	  patient	  or	  patients?	  However,	  TEX.	  PENAL	  

CODE	   §71.02(a)(5)	   was	   not	   amended.	   The	   two	   provisions	   are	   there	   in	   the	  

session	   law,	   side	   by	   side,	   yet	   the	   Legislature	  made	   no	   attempt	   to	   “correct”	  

what	  the	  State	  wants	  to	  argue	  was	  an	  oversight	  or	  an	  implied	  intention.	  	  	  	  	   	  



	   17	  

	   Surely,	  if	  the	  Legislature	  wanted	  to	  “correct”	  the	  long-‐time	  omission	  

for	  which	  the	  State	  now	  argues,	  that	  deliberative	  body	  could	  have	  done	  so.	  	  

As	   Alcala,	   J.,	   stated	   succinctly	   in	   her	   concurring	   opinion	   in	  O’Brien:	  

“…the	  plain	  language	  of	  the	  statute	  adequately	  resolves	  the	  instant	  appeal	  

without	  consideration	  of	  extra-‐textual	  matters.”	  O’Brien	  at	  395.	  The	  State	  

erroneously	   tries	   to	   invent	   an	   offense	   that	  was	   never	  within	   the	   statute,	  

and	  no	  amount	  of	  second-‐guessing	  will	  supply	  such	  an	  offense.	  That	  ground	  

of	  review	  should	  be	  denied.	  The	  judgment	  of	  the	  court	  of	  appeals	  should	  be	  

affirmed.	  

REPLY	  TO	  SECOND	  GROUND	  
	  

The	  State	  erroneously	  tries	  to	  include	  a	  lesser-‐included	  
offense	  within	  a	  non-‐existent	  statute.	  	  

	  
	   The	  State	  contends	  that	  there	  is	  a	  “necessarily	  subsumed	  offense”	  to	  

which	  Appellant	  pleaded	  guilty	  (State’s	  Brief	  at	  p.	  22).	  The	  court	  of	  appeals	  

looked	   at	   this	   question	   and	   stated	   as	   follows:	   “…to	   be	   a	   lesser-‐included	  

offense	  requires	   that	  a	  greater-‐inclusive	  offense	  has	  been	  charged.	   In	   this	  

case,	  Count	   I	  of	   the	   indictment	   failed	  to	  charge	  an	  offense.	  Consequently,	  

since	  no	  greater-‐inclusive	  offense	  has	  been	  charged,	  there	  can	  be	  no	  lesser-‐

included	   offense.”	   Parker,	   at	   *9,	   note	   8.	   In	   making	   that	   assessment,	   the	  
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court	  of	  appeals	  referred	  both	  to	  the	  definition	  of	  a	  lesser-‐included	  offense	  

found	   in	   Art.	   37.09(1),	   TEX.	   CODE	   CRIM.	   PROC.,	   and	   cited	   to	   the	   analysis	  

found	  in	  Thornton	  v.	  State,	  425	  S.W.3d	  289,	  299-‐300	  (Tex.	  Crim.	  App.	  2014),	  

concluding	  there	  was	  no	  lesser-‐included	  offense	  under	  that	  rubric.	  

	   McKeithan	  v.	  State,	  324	  S.W.3d	  582,	  587	  (Tex.	  Crim.	  App.	  2010)	  has	  

this	  to	  say	  about	  what	  constitutes	  a	  lesser-‐included	  offense:	  	  

	   An	  offense	  is	  a	  lesser-‐included	  offense	  of	  another	  offense	  under	  Art.	  
37.09(1)…if	   the	   indictment	   for	   the	   greater-‐inclusive	   offense	   either	   (1)	  
alleges	   all	   of	   the	   elements	   of	   the	   lesser-‐included	   offense	   or	   (2)	   alleges	  
elements	  plus	  facts	  (including	  descriptive	  averments,	  such	  as	  non-‐statutory	  
manner	  and	  means,	  that	  are	  alleged	  for	  purposes	  of	  notice)	  from	  which	  all	  
of	   the	   elements	   of	   the	   lesser-‐included	   offense	   may	   be	   deduced.	   Both	  
statutory	  elements	  and	  any	  descriptive	  averments	  alleged	  in	  the	  indictment	  
for	   the	   greater-‐inclusive	   offense	   should	   be	   compared	   to	   the	   statutory	  
elements	  of	  the	  lesser-‐included	  offense.	  
	  
	   Here	  is	  the	  wording	  of	  the	  indictment,	  in	  relevant	  part:	  
	  

“…Defendant,	   did	   then	   and	   there,	   with	   the	   intent	   to	   establish,	  
maintain,	   or	   participate	   in	   a	   combination	   or	   in	   the	   profits	   of	   a	  
combination,	   said	   combination	   consisting	   of	   the	   defendant	   and	  
Ladelsha	  Price	  and	  Christopher	  Crosby,	  who	  collaborated	  in	  carrying	  
on	  the	  hereinafter	  described	  criminal	  activity,	  conspire	  to	  commit	  the	  
offense	  of	  Possession	  of	  a	  Controlled	  Substance	  in	  an	  Amount	  of	  Four	  
Grams	   or	  more	   but	   Less	   that	   200	   Grams	   with	   Intent	   to	   Deliver	   by	  
agreeing	  with	   each	   other	   that	   Christopher	   Crosby	  would	   engage	   in	  
conduct	   that	   constituted	   said	   offense,	   and	   the	   defendant	   and	  
Ladelsha	   Price	   performed	   an	   overt	   act	   in	   pursuance	   of	   said	  
agreement,	   to-‐wit,	   proving	   a	   location	   for	   the	   possession	   of	   said	  
controlled	  substance.”	  (CR	  5).	  
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	   The	   State	  wants	   to	   put	   forward	   “conspiracy”	   as	   the	   lesser-‐included	  

offense	  of	  the	  EOCA	  allegation	  (State’s	  Brief	  at	  p.	  25).	  But	  conspiracy	  to	  do	  

what?	  The	  State	  wants	   to	  argue	   that	   there	   is	   a	   lesser-‐included	  offense	  of	  

conspiracy	   to	   possess	   a	   controlled	   substance	  with	   the	   intent	   to	   deliver.	  

Yet,	  as	  is	  clear	  from	  the	  arguments	  under	  the	  first	  ground	  of	  review,	  supra,	  

that	  very	  element	  is	  not	  a	  part	  of	  TEX.	  PENAL	  CODE	  §71.02(a).	  If	  it	  is	  not	  a	  

predicate	   offense	   in	   the	   statute,	   it	   is	   logical	   to	   conclude	   that	   it	   cannot	  

supply	  a	  lesser-‐included	  offense.	  

	   The	   State	   cites	   to	   TEX.	   PENAL	   CODE	   §15.02(d),	   which	   places	  

conspiracy	  to	  commit	  an	  offense	  into	  one	  punishment	  class	  lower	  than	  the	  

object	   offense	   (State’s	   Brief	   at	   25).	   However,	   the	   statute	   under	  

consideration	  –	  the	  statutory	  elements	  of	  TEX.	  PENAL	  CODE	  §71.02(a)(5)	  –	  

is	   in	   itself	   a	   crime	   of	   conspiracy	   whose	   conviction	   brings	   not	   a	   lesser	  

punishment	  but	  a	  greater	  one	  under	  TEX.	  PENAL	  CODE	  §71.02(b).	  There	  is	  

no	   need	   to	   reach	   out	   to	   a	   statute	   used	   to	   apply	   conspiracy	   to	   non-‐

conspiracy	   offenses.	   TEX.	   PENAL	   CODE	   §71.02(a)(5)	   already	   contains	   the	  

element	  of	  conspiracy	  but	  does	  not	  contain	  the	  element	  of	  possession	  with	  

intent	  to	  deliver.	  The	  State	  is	  attempting	  to	  gather	  an	  amalgam	  of	  sections	  

of	  the	  Texas	  Penal	  Code	  in	  an	  attempt	  to	  create	  an	  offense	  that	  simply	  does	  
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not	  exist.	  Stated	  another	  way,	  TEX.	  PENAL	  CODE	  §71.02(a)(5)	  pre-‐empts	  the	  

use	  of	  TEX.	  PENAL	  CODE	  §15.02(d)	  since	  conspiracy	  is	  an	  element.	  	  

	   Apparently,	  the	  State’s	  argument	  is	  that,	  because	  there	  is	  an	  offense	  

of	  possession	  of	  a	  controlled	  substance	  with	  the	  intent	  to	  deliver	  found	  in	  

TEX.	  HEALTH	  &	  SAFETY	  CODE	  §481.112,	  there	  can	  therefore	  be	  a	  conspiracy	  

to	   commit	   that	   offense.	   The	   State	   argues	   that	   “the	   State	   could	   have	  

abandoned	   the	   EOCA-‐specific	   language	   in	   Count	   I	   and	   been	   left	   with	   an	  

allegation	  of	  conspiracy	  to	  possess	  a	  controlled	  substance	  with	  the	  intent	  to	  

deliver….”	  Yet	   the	  State	  did	  not	  do	  so;	  one	  cannot	  speculate	  on	  what	   the	  

state	  might	  have	  done.	   It	   is	  outside	   the	   record	  –	  an	  unknown.	   	   The	  State	  

chose	   to	   indict	   under	   EOCA,	   not	   under	   the	   conspiracy	   statute.	   They	   are	  

distinct	  laws.	  

	   In	   fact,	   the	   EOCA	   contains	   its	   own	   conspiracy	   section.	   	   TEX.	   PENAL	  

CODE	  §71.02(c)	  states,	   in	   relevant	  part:	  “Conspiring	   to	  commit	  an	  offense	  

under	  this	  section	  is	  of	  the	  same	  degree	  as	  the	  most	  serious	  offense	  listed	  

in	  Subsection	  (a)	  that	  the	  person	  conspired	  to	  commit.”	  That	  would	  short-‐

circuit	  the	  attempt	  by	  the	  State	  to	  graft	  TEX.	  PENAL	  CODE	  §15.02	  onto	  TEX.	  

PENAL	  CODE	  §71.02(a)(5)	  (State’s	  Brief	  at	  pp.	  25-‐26).	  The	  State	  argues	  that	  
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the	   “conspiracy	   offense	   is	   necessarily	   subsumed…”	  However,	   that	   cannot	  

be	  so	  if	  	  TEX.	  PENAL	  CODE	  §71.02(c)	  has	  any	  meaning.	  	  

It	   has	   been	   held	   that	   TEX.	   PENAL	   CODE	   §15.01	   and	   §15.02	   do	   not	  

apply	   in	   the	   context	   of	   EOCA.	   See,	   Locario	   v.	   State,	   677	   S.W.2d	   693,	   701	  	  

(Tex.	   App.	   –	   Houston	   [1st	   Dist.]	   1984,	   no	   pet.).	   There	   the	   defendant	   had	  

argued	  that	  he	  should	  have	  been	  prosecuted	  under	  the	  conspiracy	  statute	  

rather	  than	  the	  EOCA	  statute.	  The	  court	  of	  appeals	  rejected	  that	  argument,	  

because	  the	  EOCA	  statute	  was	  premised	  on	  the	  combination	  of	  people	   to	  

constitute	   an	   offense,	   something	   that	   the	   conspiracy	   statutes	   did	   not	  

require.	   The	   court	   of	   appeals	   also	   held	   that	   in	   this	   instance	   the	   general	  

statute	   controlled	   because	   the	   EOCA	   was	   enacted	   after	   the	   conspiracy	  

statute;	   therefore,	   the	   Legislature	   intended	   the	   latter,	   general,	   statute	   to	  

prevail.	  Id.	  	  

One	  comes	  back	   to	   the	   reality	   that	   the	  offense	  of	   “possession	  with	  

intent	   to	   deliver	   a	   controlled	   substance”	   is	   not	   found	   in	   PENAL	   CODE	  

§71.02(a)(5).	  	  

One	  might	  use	  a	  rather	  homely	  illustration	  to	  make	  the	  point:	  

	   Interstate	  highway	  35	  runs	  from	  Austin	  to	  Dallas.	  To	  drive	  there,	  part	  

of	  the	  same	  highway	  also	  runs	  from	  Austin	  to	  Salado,	  where	  you	  can	  stop	  in	  
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at	   the	   restaurant	   at	   the	   Stagecoach	   Inn	   for	   a	   delicious	   four	   course	  meal.	  

One	  could	  say	  that	  the	  greater	  inclusive	  route	  of	  I-‐35	  is	  Austin	  to	  Dallas,	  and	  

the	  lesser-‐included	  route	  is	  Austin	  to	  Salado.	  However,	  you	  can’t	  get	  to	  the	  

Stagecoach	   Inn	   by	   getting	   in	   your	   pickup	   in	   Austin	   and	   heading	   out	   I-‐35	  

toward	  New	  Braunfels	  and	  points	  south.	  You	  simply	  cannot	  get	  there	  that	  

way.	  That	  road	  will	  not	  take	  you	  to	  Salado;	  the	  lesser-‐included	  route	  is	  not	  

there.	  You	  might	  still	  be	  on	  I-‐35,	  but	  for	  all	  your	  efforts	  you	  are	  not	  going	  to	  

arrive	   in	   Salado.	   You’ll	   eventually	   reach	   the	   Rio	   Grande	   and	   look	   over	   to	  

Nuevo	  Laredo,	  but	  Salado	  and	  the	  restaurant	  at	  the	  Stagecoach	  Inn	  will	  not	  

be	  there.	  

	   Similarly	   with	   TEX.	   PENAL	   CODE	   §71.02(a)(5).	   By	   leaving	   out	   the	  

EOCA	   combination	   and	   conspiracy	   parts,	   there	   may	   be	   lesser-‐included	  

offenses	   such	   as	   unlawful	   delivery	   of	   a	   controlled	   substance,	   or	   unlawful	  

possession	   of	   a	   controlled	   substance,	   because	   those	   are	   a	   part	   of	   the	  

greater	   inclusive	   offenses	   of	   combination/conspiracy	   to	   commit	   those	  

crimes.	   However,	   the	   greater	   inclusive	   offense	   of	   conspiracy	   to	   possess	  

with	   intent	   to	   deliver	   a	   controlled	   substance	   is	   not	   in	   the	   statute,	   so	   by	  

leaving	   out	   the	   EOCA-‐specific	   language	   one	   still	   cannot	   get	   to	   a	   lesser	  

included	  offense.	  It	  does	  not	  appear	  in	  the	  statute.	  	  
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	   In	   its	   Brief	   (at	   p.	   23)	   the	   State	   concedes	   that	   the	   “court	   of	   appeals	  

was	   right	   that	   a	   true	   failure	   to	   charge	   an	   offense	   (or	   something	   of	   that	  

magnitude)	  would	  render	  reformation	  impossible.”	  	  

	   Under	   the	   holding	   in	  McKeithan,	   there	   can	   be	   no	   lesser-‐included	  

offense,	   because	   the	   greater-‐inclusive	   offense	   does	   not	   contain	   the	  

requisite	   elements.	   	   In	   the	   case	   at	   bar	   there	   is,	   in	   fact,	   a	   true	   failure	   to	  

charge	  an	  offense.	  	  

	   The	   judgment	   of	   the	   court	   of	   appeals	   is	   not	   susceptible	   to	  

reformation,	  because	  there	  is	  no	  lesser-‐included	  offense	  to	  be	  found.	  	  	  

The	  second	  ground	  of	  review	  should	  be	  denied.	  The	  judgment	  of	  the	  

court	  of	  appeals	  should	  be	  affirmed.	  

PRAYER	  FOR	  RELIEF	  

	   WHEREFORE,	   PREMISES	   CONSIDERED,	   Adrian	   Jerome	   Parker,	  

Appellant,	   prays	   that	   this	   Honorable	   Court	   of	   Criminal	   Appeals,	   upon	  

reviewing	   the	   record,	   the	   authorities,	   and	   the	   arguments	   of	   counsel,	   will	  

deny	  the	  grounds	  for	  relief	  advanced	  by	  the	  State,	  will	  affirm	  the	  judgment	  

of	  the	  court	  of	  appeals,	  and	  grant	  the	  relief	  to	  which	  Appellant	  is	  entitled.	  
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Respectfully	  submitted,	  

	   	   	   	   	   /S/	  Hough-‐Lewis	  Dunn	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	   HOUGH-‐LEWIS	  (“LEW”)	  DUNN	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	   TEXAS	  STATE	  BAR	  NO.	  02644600	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  201	  E.	  METHVIN	  STREET,	  SUITE	  102	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  P.O.	  BOX	  2226	  

LONGVIEW,	  TX	  75606	  
903-‐757-‐6711	  
903-‐757-‐6712	  
dunn@texramp.net	  
ATTORNEY	  FOR	  APPELLANT	  

CERTIFICATE	  OF	  SERVICE	  

	   I	   certify	   the	   foregoing	   APPELLANT’S	   BRIEF	   ON	   THE	   MERITS	   	   was	  

served	  upon	  the	  State	  of	  Texas	  by	  sending	  a	  true	  and	  correct	  copy	  to	  the	  

Criminal	  District	  Attorney	  of	  Gregg	  County	  via	  electronic	  filing	  to	  Hon.	  John	  

J.	   Roberts,	   Assistant	   Criminal	   District	   Attorney	   for	   Gregg	   County,	   101	   E.	  

Methvin	   St.	   Suite	   333,	   Longview,	   TX	   75601,	   and	   by	   sending	   a	   true	   and	  

correct	   copy	   via	   electronic	   filing	   to	   the	   State	   Prosecuting	   Attorney	   Hon.	  

Stacey	  M.	   Soule,	   State	   Prosecuting	   Attorney,	   P.O.	   Box	   13046,	   Austin,	   TX	  

78711-‐3046	  on	  the	  6th	  day	  of	  August,	  2018.	  

	   	   	   	   	   	   /S/	  Hough-‐Lewis	  Dunn	  
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CERTIFICATE	  OF	  COMPLIANCE	  
	  

This	   petition	   complies	   with	   the	   typeface	   requirements	   of	   TEX.	   R.	  

APP.	  P.	  9.4(e),	  because	  it	  has	  been	  prepared	  in	  a	  conventional	  typeface	  no	  

smaller	   than	  14-‐point	   for	   text	  and	  12-‐point	   for	   footnotes.	  This	  document	  

complies	  with	  the	  word-‐count	  limitations	  of	  TEX.	  R.	  APP.	  P.	  9.4(i)	  because	  

it	  contains	  4,669	  words,	  excluding	  the	  parts	  exempted	  by	  TEX.	  R.	  APP.	  P.	  

9.4(i)(1).	  

	   	   	   	   	   	   /S/	  Hough-‐Lewis	  Dunn	  
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